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SELECT COMMITTEE INTO THE POLICE RAID ON THE SUNDAY TIMES � 
RECOMMENDATION 6 

First Report � �Select Committee into the Police Raid on The Sunday Times� � Motion 

Resumed from 12 May on the following motion moved by Hon George Cash �  

That recommendation 6 of the first report of the Select Committee into the Police Raid on The Sunday 
Times be adopted and agreed to. 

HON GIZ WATSON (North Metropolitan) [7.41 pm]: When I last spoke on this motion I was discussing the 
arguments for the introduction of shield laws for journalists. Chapter 13 of the select committee report deals with 
this matter. It is fair to say that this formed only a small part of the committee�s work and we did not put a lot of 
time into investigating the various initiatives that are taking place around Australia with regard to any law reform 
that might be proposed to provide shield laws. However, we did receive a submission from the Media, Arts and 
Entertainment Alliance, the union that represents journalists in Australia, which put a case for the need for shield 
laws. The committee report comments on that submission at page 148 � 

13.6 The Alliance�s code of ethics states the following: �Respect for truth and the public�s right to 
information are fundamental principles of journalism.� The section of the code that causes the 
most controversy is section three.  

3. Aim to attribute information to its source. Where a source seeks anonymity, do not 
agree without first considering the source�s motives and any alternative attributable 
source. Where confidences are accepted, respect them in all circumstances. 

13.7 However, the Commonwealth Senate Standing Committee on Legal and Constitutional Affairs 
conducted an inquiry into shield laws for journalists� confidential sources in the 1994 report 
called Off the Record. The inquiry, which lasted 18 months, examined in detail the rights and 
obligations of the media. In discussion about the code, it mentioned section three, but then 
suggests that the code has internal inconsistencies. Section one of the code says �Report and 
interpret honestly, striving for accuracy, fairness and disclosure of all essential facts. Do not 
suppress relevant available facts or give distorting evidence.� In the Senate paper: 

It could be said that the mere promise of anonymity to a source might conflict with 
this obligation to strive to disclose all essential facts or not to suppress relevant facts. 
In some cases the identity of the informant may be news in itself or at least very 
important to the cogency of the report.  

13.8 In regards to the problems relating to the code: According to Padraic McGuiness in �The 
Journalist�s �Shield��: 

There is here a classical conflict between an oft-cited, but unmentioned in the code, 
principle of the �public�s right to know� and the journalist�s duty to respect 
confidences. In recent times this ethical principle has been selectively interpreted to 
allow journalists to breach confidences whenever it seems appropriate to them.  
This illustrates one of the greatest traps of codes of ethics � they become statements 
of hi-falutin principle which are rarely considered in their entirety or discussed in 
their application to specific cases. 

It is worth pointing out that there will always be that tension in journalism. Journalists are always going to 
purport to be pursuing the principle of the public�s right to know. However, we also know that one of the driving 
factors in the work of any journalist and in any newspaper business is the desire to sell newspapers.  

Often the desire to sell newspapers creates an imperative that does not strictly adhere to the principle of the 
public�s right to know. It is a noble sentiment, but we know that what sells newspapers is sensational headlines. 
Our esteemed newspapers in Western Australia, in the spectrum of journalism, would probably fall into the 
category of newspapers that sell through screaming headlines. I say that at great risk to my personal capacity to 
get any articles in any newspapers from here on in, but we need to be reasonably honest about what sells 
newspapers in Western Australia. When an article screams out �Exclusive: Government to spend $16 million� 
on whatever caused the offence that gave rise to the select committee inquiry, it makes one question how much 
journalists are mindful in their everyday work of this code of ethics and how they balance the well-worded 
matters that are in the code of ethics.  

The committee�s report goes on to say � 

13.9 The WALRC report and the Senate inquiry examined in some detail comparisons between the 
protection of confidential information in journalism and other professional organisations. 
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These include police informants, legal professional privilege, doctor-patient confidentiality and 
cleric-penitent relationships. The WALRC report also looked into the professional relationship 
of clients and accountants, researchers, Family Court counsellors, nurses, social workers, 
private investigators and librarians. According to the Senate inquiry, police informants are 
closest in comparison to journalist-source confidentiality.  

The report goes on to refer to some of the initiatives that are being moved forward at a national level as model 
legislation that would protect all professional confidential relationships, not just those of journalists. I mentioned 
that earlier in my speech.  

To conclude on this section on shield laws, it is worth noting that the committee reported that the Attorney 
General has indicated that he is interested in looking at the introduction of shield laws for journalists in Western 
Australia. In recommendation 5 the committee encouraged the Attorney General to continue to pursue the 
introduction of shield laws for journalists. It is also interesting to note that the paragraph on page 153 reads � 

13.15 The Committee notes that neither the Commonwealth legislation nor the proposed Model Bill 
would assist Mr Lampathakis and The Sunday Times in the present case, where a suspected 
breach of The Criminal Code is involved in the relevant communication.  

It is worth putting that on the record to be clear that as much as the committee recommended pursuing the 
introduction of shield laws for journalists in Western Australia, nonetheless members of the press, journalists, 
and The Sunday Times and other media in the state need to be aware that in this particular circumstance that the 
committee looked into, the proposed models would not have provided the shield that they might have expected. 
Western Australia has some way to go on that, and I still remain convinced that some legislation to provide a 
degree of protection to journalists is important. I will be pursuing the current government to try to ensure that the 
Attorney General does deliver on his commitment to introduce shield laws.  

I was left with the impression that unless there is a resolution by the government on whether it is appropriate to 
continue to prosecute offences that relate to disclosure of confidential information under section 81 of the 
Criminal Code, there needs to be a thorough review of how that will be progressed. We now have a second 
instance that has caused an enormous circus and, in effect, is probably wasting the time of Western Australia 
Police. It certainly engaged a committee of this Parliament in an investigation that, ultimately, came back to the 
same point. We noted that the Corruption and Crime Commission said some time ago that it is very hard to 
secure a prosecution under section 81; therefore, we need to either fix it or take it off the books. Members in this 
place might differ on how that remedy should occur. The Greens (WA) position is that cabinet confidentiality 
should probably be reviewed as well.  

I attended a conference on public accountability committees in New Zealand and it was interesting that I was 
reminded that the New Zealand Parliament has a much more limited protection of cabinet confidentiality than 
this state. The New Zealand law states that cabinet documents will be made public after 10 years. I think that in 
this state there is a 30-year embargo on cabinet confidentiality. I am not sure whether this is true in Western 
Australia, but the issue was raised with me that in a number of jurisdictions it has been the case that taking 
documents into cabinet was a means of providing them with a confidentiality that they were not really entitled to. 
It is an interesting scenario that I had not considered. If a department or minister wanted to make sure a 
document was secure from freedom of information legislation it could be taken into cabinet and then it is 
automatically embargoed from public view for 30 years. Far be it for me to suggest that this sort of behaviour 
would ever happen in Western Australia, but it raised an interesting question with me that it could occur. I am 
getting some very interesting looks from members in this chamber. It never occurred to me that it might be one 
of the functions of cabinet confidentiality. It begs the question: for what purpose is cabinet confidentiality?  

Perhaps at some time in the future this Parliament and, in fact, this house might look at some of the models in 
other Westminster Parliaments that try to operate by recognising that cabinet confidentiality does have its place 
in protecting the decision-making process of cabinet, while, on the other hand, balancing the public�s right to 
crucial decisions and information that are in the public interest. We have to question whether the balance is 
struck at the right point. The Greens have always argued that cabinet confidentiality is probably more restrictive 
than it needs to be if we really consider the principles that we are trying to achieve in providing any protection 
for cabinet deliberations.  

I found this select committee inquiry very interesting, if somewhat lengthy and time consuming. I again 
acknowledge the work of Hon George Cash as a very capable and experienced chair, and also the work of 
Hon Adele Farina, who I credit with an extraordinary capacity for forensic investigation. She did an excellent job 
in assisting the very capable committee staff who worked on this report.  
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HON ANTHONY FELS (Agricultural) [7.54 pm]: First, I will pass a couple of quick comments on the report, 
because it is quite an unusual situation to have a prominent local newspaper in this state investigated and raided 
by the police in these circumstances. I am quite pleased with the findings of the committee, and I support them. 

I will, first of all, mention the journalistic protection of witnesses. I think that in future legislation, Parliament 
ought to look at being able to protect, in law, journalists from having to divulge information that is provided to 
them, certainly in this sort of situation. 

The other issue that I want to talk about is quite relevant this week, with the state budget and the federal budget 
being handed down. It has been shown that there have been numerous leaks of issues that were confidential and 
sensitive to both the federal budget and the state budget. That happens from time to time when governments 
want information to be made public without necessarily making it public themselves. They are not necessarily 
authorised leaks, but it is certainly information that one way or the other gets into the public sphere. I wonder 
what the difference is between that sort of situation, which was orchestrated in one way or the other by the 
government, and this sort of situation, in which a document was somehow leaked into the public sphere, which 
then necessitated a couple of dozen police officers raiding The Sunday Times. I wanted to put that on the record 
to point out the contradiction; that is, a government is critical of leaks when it affects it and it is not happy about 
those leaks, but at other times a government will create its own leaks when it has the opportunity to make a 
public statement on an issue if it wishes to do so.  

I support the committee�s finding that the refusal of Paul Lampathakis to answer questions did not constitute a 
serious breach, nor should it be reported to the house. I will read into Hansard paragraph 14.12 of the report, on 
page 165. It states � 

The Committee also notes the approach of the Procedure and Privileges Committee in its recent reports 
that, in line with current United Kingdom House of Commons practice, it is recommended that the 
House exercise its penal jurisdiction �as sparingly as possible and only when satisfied that to do so is 
essential in order to provide reasonable protection for the House, its Members or its officers from such 
improper obstruction or attempt at or threat of obstruction causing or likely to cause, substantial 
interference with the performance of their respective functions�. 

Paragraph 14.13 states � 

The Committee has determined that the failure of the witness to answer the questions put to him did not 
obstruct or impede or cause substantial interference with the functioning of the Committee. In fact, 
Mr Lampathakis� responses to the Committee�s questioning confirmed for the Committee that the 
WAPOL investigators� assumption about Mr Lampathakis� unwillingness to divulge his source to them 
had been correct. 

Recommendation 6 follows, and it states � 

The Committee recommends that, in accordance with s 7 of the Parliamentary Privileges Act 1891, 
the Legislative Council excuse the answering of the question asked of Mr Paul Lampathakis by 
the Committee as set out in paragraph 14.9 of this report. 

With those comments, I will vote in support of the motion to accept the report of the Select Committee into the 
Police Raid on The Sunday Times. 

Question put and passed.  
 


